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RECOMMENDED DECISION AND ORDER DISMISSING COMPLAINT

ThismatterariseaundertheCleanAir Act (CAA), 42USC87622, the Solid Waste Disposal
Act (SWDA), 42 USC 86971, the Toxic Substances Control Act (TSCA), 15 USC 82622, the Clean
Water Act (CWA), 42 USC 8300j, and the Comprehensive Environmental Recovery Act (CERCLA),
42 USC 89610, (the environmental acts) and the Energy Reorganization Act (ERA), 42 USC 85851
and the regulationsin 29 CFR Part 24. A hearing was held before me on March 6 and 7, 1997 in
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CASE NO: 97-ERA-15

Richland, Washington. After trial both parties filed excellent, very helpful briefs.

Background



ComplainantDr. TimothyT. Jarvis(Jarvis) wasanenvironmentatompliancenspectoror
therespondenemployer BattellePacificNorthwestLaboratory(Battelle)from April 1991to May
1992. TR 29. In that position he conducted a number of environmental compliance inspections.
In May 1992hewastransferredathisrequestio Battelle' sEnvironmental M anagement Operations
Division. When that division disbanded in early 1994, he transferred to his current division, the
Environmental Technology Division.

I ssues

In order to establish a prima facie case for relief under the Acts involved here, an
employeemustshow: (1) That the party charged with discrimination is an employer subject to
theAct; (2) thatheengagedh protectecconductf3)thathewassubjecto adversemployment
action;(4) thathisemployemwasawareof theprotectecconductvhenit tooktheadverseaction;
and (5) that sufficient evidence exists to raise the infetbat#ne protected conduct was the
likely reason for the adverse action. If the protected activity played at least some role in the
firing, therespondentastheburdemnof showingthattheadverseactionwould havebeerntaken
evenin theabsenceftheprotectedctivity. Mackowiakv. University Nuclear Systems, Inc., 735
F.2d1159(9th Cir. 1984);Couty v. Dole, 886F.2d147(8th Cir. 1989);Ertel v. Giroux Brothers
Transportation, Inc.,88-STA-24(Sec’yFeb.16,1989)DOL Decs? Vol. 3,No. 1,p. 162,168;
Moonv. Transport Drivers, Inc., 836F.2d226,229(6thCir. 1987).1n ERA casestheemployer’s
evidence on thislast point must be clear and convincing. 42 USC 85851(b)(3)(D), Timmons .
Mattingly Testing Services, 95-ERA-40 (Sec’y. June 21, 1996) slip opinion, p. 16.

ThereisnoquestiorthatBattelleisanemployersubjecto ERAandatleastsomeof theother
Acts. There is also no question that Jarvis engaged in considerable protected activity while he was
anenvironmentatompliancanspectomuntil May 1992. There is a dispute whether certain of his
activitiesin 1995wereprotectedactivities. The employment action Jarvis alleges was adverse was
a one-week suspension without payApril 1996. The key issues here are: whether the managers
responsibldor the suspension were aware of the protected activity, whethgraieetedactivity
wasthelikely reasorfor thesuspensiorandwhetherJarviswouldhavebeensuspendedvenin the
absence of the protected activity.

Protected activities

! TR refersto transcript; CX to complainant’ s exhibits; EX to employer’s exhibits.

2 DOL Decs. refers to the publication of the United States Department of Labor entitled
"Decisions of the Office of Administrative Law Judges and Office of Administrative Appeals.”
Secretary of Labor Decisions are also available on a CD ROM published by the Office of
Administrative Law Judges, entitled "Whistleblower Library" for sale by the U.S. Government
Printing Office, Superintendent of Documents, and are also available at OALJ/DOL website at
http://www.oalj.dol.gov/library.htm.



In thecourseof conductingauditsandreportingviolationsof numerougnvironmentalaws
andregulationsn 1991and1992Jarviswascriticizedby hissupervisor$or hisstyledescribedinter
al, as intimidating and officiousTR 41, CX 10 at B85. Jarvis contends that these criticisms were
promptedoy thesubstancef hisfindings,dressedip ascriticismsof hisstyle. He felt the message
was he should make the clients happy. TR 41. The clients were the people he audited.

Oneof Jarvis's audit reports concerned the violation of a DOE (Dept. of Energy) Order
prohibiting retaining explosive materials, in this case lithium, in the same building as radioactive
materials. TR 35-37. Although Dr. Billy Shipp was present at the* in-briefing” respecting that audit,
(TR 121) thiswasprior to the audit report. Dr. Shipp also received acopy of thereport (RX 15) but
remembers neither the in-briefing nor receiving the copy. TR 362. Dr. Shipp was aware of the
problem of the stored lithium. TR 367. Other audits caled attention to other violations of
environmental lawsand regulations, to which, Jarvisfelt, there wasno appropriate response. CX 9,
10. On the contrary, he was criticized for needing “more effective interpersonal skills” (CX 3, p.
B242), and for “carrying strong feelings about past events.” CX 4, p. B237.

In April 1992 Jarvis appealed to Dr. William R. Wiley, the head of Battelle, (CX 15) who
appointed ateam to investigate the complaints. Theteam reported back onJuly 9,1992. CX 9. (July
9,1992): “The TEAM concludesthat L ab Saf ety management has not i ntended to pressure Jarvisto
be less than honest and factual in inspection reports. Nevertheless, there are legitimate questions
about theeffectivenessof communi cations concerning thisquestion, and thereisevidencethat Jarvis
isat least partially responsiblefor some of the communication breakdown which hasoccurred.” CX
9, p. B64:

The violation found by Jarvisin March 1992 resulted in an explosion in August 1992. CX
8. On October 19, 1992 Wiley met with Jarvisand John Hirsch, Director of Personnel. Wiley said
heappreciated Jarvis sraising theissues, and wassorry it wasnecessary to bring the matter to Wiley,
and that Jarvis“didn’t get the type of response that was appropriate from others.” Wiley told Jarvis
hewould not beretaliated against inany way. CX 14. Jarvishasfelt that Wiley and Hirsch protected
him from retaliation sincethen and that retaliation began again after Wiley died and Hirschwasfired
in February 1996.

Jarvis was no longer an environmental compliance officer after May 1992. He alleges no
further protected activitiesand no further retaliation until 1995. The partiesdisagree on whether the
following activity is a protected activity.

Participation in the RAC

In 1995 Jarvis was assigned to work on risk acceptance criteria (RAC) for the Department
of Energy and the Defense Facilities Nuclear Safety Board (DFNSB). TR 200-201. The document
hewrote advocated anew methodol ogy in measuring harm to health and the environment from tank
waste characterization and created a“firestorm of protest and repudiation.” CX 1, CX 2, p. 2. He
also participated in a phone conference with people from DOE, DFNSB, and others. His
performance review stated that his conduct in that conference was undiplomatic and that he could
havetaken somemeasuresto makethe call lessincendiary and potentially damaging to Battelle. CX



2,p. 2.

| concludehatJarvis swork onthe RAC wasnot protected activity. Jarvisadmitted that the
RAC document (CX 1) doesnot allege aviolation of any of the environmental Act or theERA. TR
130-131. Jarviscontendsthat thefollowingitalicized languagein the ERA makeshisRAC activity
protected:

No employer may ... discriminate against any employee ... becausethe employee. ...
(F) ... participated ... in any manner in such a proceeding ... or in any other action
to carry out the purposes of ... the Atomic Energy Act ... [42 USC 85851(a)(1)]

He argues that the Act is concerned with safety and because the RAC involved safety its
preparation was participation in an “ other action to carry out the purposes’ of the Act. | believethe
whistleblower protection sectionsof ERA do not cast so wide anet. All thelegitimate, work related
activities of every employee working on contracts involving atomic energy would be protected
activities. Every letter written, every security guard’ spunching of atime clock would be aprotected
activity. In Crosby v. Hughes Aircraft Co., 85-TSC-2 (Sec’y. 1993) the Secretary of L abor held that
for an activity to be a protected activity under the environmental acts the complainant had to have
a“reasonable perception” that the employer wasviolating or was about to violate the acts. Slip op.,
p. 26. Simply annoying the employer or the employer’ sclient isinsufficient to surround an activity
with the “ protected” mantle.

Thepartiesdisagreewhether the client’ sconcernthat Mary Jarvis, Jarvis swife, participated
inthe same RAC project conference call inthe Fall of 1995 played arolein the adverse action taken
thefollowing April. Inmy view her participation was not protected activity and it therefore makes
no difference whether Battelle officials, Dr. Shipp in particular, considered this so-called conflict of
interest issue.

Eventsof April 19 - 23, 1996

The heart of the dispute between the partiesis whether Jarvis was suspended for his conduct
on April 21 and 22, 1996, described below, or whether the suspension was a mere pretext for
retaliation for his protected activities.

Mary JarvisisasoaPh.D. andworksfor the Department of Energy in Richland, Washington,
the entity that Battellerefersto asitsclient. On Friday, April 19, 1996, at approximately 4:00 p.m.
she was talked to by her supervisor, Jon Peschong. There is a question whether he prevented her
from leaving her office by barring the door, and the record does not disclose exactly what he said to
her. Inany event, shewasvery upset by theinterview (CX 17) and first called her husband, Jarvis,
thirty milesaway to drive her home. Ultimately shedrove homeherself. On Sunday morning, April
21, Jarvis called Peschong at home and, all agree, called him a “jerk” severa times. All agree
further, that Jarvis informed Peschong that on Monday Jarvis would be in the “smurf” building,
where Peschong and Mary Jarvisworked. Jarvistestified that hedid not intend to threaten Peschong,
and that Jarvisthought it would be advisable not to have Peschong talk to Mary further without the

4



presencef Peschong’ ssupervisor. Peschongtestified that hefelt threatened. Peschong testified that
he called Jim Spracklen of DOE Security, who advised him to stay away from Tim and Mary Jarvis
and to call 911 or DOE Security if Tim Jarvis“came to me” on Monday. RX 13, entry for 4/21-
1200.

On Monday morning Jarvisin fact had business in the “smurf” building, but Peschong saw
Jarvisin Mary’ soffice, where, presumably, hehad no official business. Peschong called Spracklen,
who told him to leave the area, and DOE’s Human Resources office. RX 13, TR 316, 320. Dr.
Shipp, Jarvis's Level | manager at Battelle, was contacted. (Level | isthe top; thereisalevel 11
manager, Scott Heaberlin, and aLevel |11 manager, Steve Gajewski, above Jarvis.) Shipp thought
they had a “very real threat before them.” TR 371. Shipp called Battelle human resources and
security personnel, and Heaberlin and Gajewski. Gajewski paged Jarvisandtold himtoreturnto his
office at Battelle. TR 373. Jarvisdid so.

These events consumed significant amount of Battelle and DOE management time on
Monday, April 21. TR171-172, 371-373; see CX 20 (notesby Marilyn Merryman.) Thefollowing
day, Tuesday, April 23, Dr. Shipp convened a Personnel Action Review Committee (PARC) to
determinewhat disciplinetoimposeon Jarvis. PARCsareheldto consider seriouspersonnel actions,
and consist of theLevel [, I1, and 111 managers of the employeefor whom apersonnel actionisunder
consideration, a Level | manager from another Battelle division, representatives of the human
resources department, and legal counsel. The PARC agreed that Jarvis should be suspended for one
week without pay. Jarviswassuspended for theweek beginning April 29. CX 5. That istheadverse
actionwhich Jarviscontendsisthediscrimination here. Hereturned towork thereafter and continues
towork at Battelle.

Although a one-week suspension does not seem like a very serious punishment, the
suspension letter (CX 5) states that: “any further inappropriate actions could lead to further
disciplinary action up to and including termination. Incidentsthat makeit difficult for you to work
effectively with sponsorsdirectly affectsyour employability with Battelle.” CX 5, p. B53. Theletter
alsorefersto“historical context” (at p. B52) which Jarviscontendsrefersto earlier SDRs(Summary,
Review and Development, sometimes called performance evaluations), which criticized Jarvis's
style, criticisms allegedly really aimed at his protected activities through May 1992.

Thedecision to suspend complainant

Itispossible, even likely, that a conscientious and aggressive auditor who finds many safety
violationsin an operation may also be blunt and undiplomatic. The peopleaudited may dislike both
the substance and the style of the criticism. | find that this was most probably the case with Jarvis
in 1991 and 1992. But he got out of the auditing businessin May 1992. His supervisors changed
after that. Steve Gajewski did not cometo Battelleuntil early 1994. TR 258. Scott Heaberlin began
working for Dr. Shipp approximately in 1994. TR 198. Even though it is possible that these
supervisorsread earlier SDRswithreferencesto Jarvis sstyle, | find that their opinionsof Jarvisand
his styleweremore significantly influenced by their own perceptions, and the perceptions of people



they knewwho dealt with Jarvis on their watch. To the extent they considered Jarvis's style blunt
and undiplomatic and off-putting they did not consider hisauditing activities but rather hisstyle as
it was manifested in his activities with which they were familiar.

During the PARC deliberations, the Level | manager from a different department was Ron
Walters. Hereferred to an incident that seems to have had an impact on the PARC members. He
reported that on aprevious occasion, when Mary Jarvis still worked for Battelle, Mary wasto have
ameeting with her supervisor, Judy Mahaffey. Tim Jarvisshowed up at that meeting and was asked
toleave becauseit wasapersonnel matter. Heleft. Ms. Mahaffey thought Jarvis sattempt to attend
that meeting wasinappropriate. Ron Waltersthought it wasasimilar incident to the April 21, 1996
incident, in that Jarvis attempted to insert himself into personnel actionsinvolving hiswife. Jarvis
testified that his presence was due to a change in agenda for the meeting.

| find that, in the words of Marilyn Merryman, one of the members of the PARC and the
Human Resources Manager of Jarvis's division, the “suspension was for a singular event that
disrupted the workplace.” TR 145, 187. Ms. Merryman was aware of the references to Jarvis's
abrasive style (TR 182) but | find her testimony of the reason for the suspension entirely credible.
Jarvis'slevel 111 andlevel 11 managerswererelatively unfamiliar with hisauditing activitiesof 1991
and 1992. Dr. Shipp did not remember Jarvis sroleinthelithium storageincident. Ron Walterswas
influenced chiefly by the incident involving the meeting with Mary and Ms. Mahaffey. The only
other attendeesat the PARC meeting were Steve Porter, thelawyer, Pat Lamberson, an observer from
Ms. Merryman's office, Rich Adams, the Director of Human Resources and April King, who took
notes. CX 16. Dr. Shippisreportedto have said: “Thefact isthat Tim hasahistory of inappropriate
intervention. That iswhat we need to take into account.” CX 16. The reference to “intervention”
showsthis was areference to the incident Ron Walters brought up, not to Jarvis' s auditing history.
The record does not show what Rich Adams contributed tothe PARC, but he was in the middle of
theincidentsof April 19-22, 1996 (CX 17) and it isalmost certain that these thingswerein hismind
rather than historical accounts of an abrasive style. Several people testified that the history of
Jarvis's style was brought up only to determine whether Jon Peschong’s fear of Jarvis was well
founded.

Evenif Jarvis sinvolvement in the RAC proposal were deemed to be protected activity the
suspensionwould have beenthesame. Theobjectionto Jarvisby theclientswerechiefly about Mary
and Tim Jarvis being on the same project, the so-called conflict-of-interest problem. TR 359-360.
Dr. Shipp expressly stated that this* doesnot seemto beanissue. | believe we have worked through
this” CX 16. Jarvis's managers at Battelle, Heaberlin and Gajewski, thought the substance of
Jarvis swork on this project was very good. CX 2.

Jarvis cites a case decided by a hearing officer in the Department of Energy under 10 CFR
§708.5(a)(2)(ii). That section provides that a DOE contractor may not discriminate against an
employee because the employee has disclosed information that the employee believesin good faith
to evidence “a substantial and specific danger to employees or public health or safety.” Nothingin
the RAC was believed by Jarvis to evidence such danger in existing procedures. On the contrary,
the RAC seems to be less conservative than existing procedures regarding public health or safety.



Conclusion

| concluddahatthepeopleatBattellewhomadethedecisiornto suspendarviswerenotaware
of the protected activity Jarvis engagedimil 1991. Further, the evidence is insufficient to raise
theinferencethatthe protectedactivity playedanypartin thesuspensionEven if the RAC activity
in 1995 is considered a protected activity, | concludetiiestventsof April 19-22,1996were the
overwhelmingreasorfor the suspensionyhich would havebeenimposedregardles®f the RAC
activity, and regardless of the references to complainant’s style in his personnel records. |
recommend that the complaint be dismissed.



